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STATEMENT OF THE CASE
Nature of the Case
Erik M. Zizumbo appeals from his Judgement of Conviction and Commitment for lewd
conduct and sexual abuse. He asserts that the State committed prosecutorial misconduct which
deprived him of a fair trial. The prosecution violated its duty to see that Mr. Zizumbo had a fair
trial by misrepresenting the evidence and appealing to the passions and prejudices of the jury.
Mr. Zizumbo contends that the misconduct committed in his case constituted fundamental error
and requires that his convictions be vacated.
Furthermore, Mr. Zizumbo also asserts that the district court abused its discretion in
sentencing him to excessive sentences without giving proper weight and consideration to the
mitigating factors in his case.
This Reply Brief is necessary to address the State’s assertions that the prosecutor’s use of
the word “promiscuous,” in describing Mr. Zizumbo’s statements about the alleged victim K.B.,
was not improper because “promiscuous” does not refer to an individual that has sexual
intercourse with multiple people, but instead merely refers to actions like kissing multiple
people; that it was a tactical decision to not object to the asserted prosecutorial misconduct
during closing argument; and that the error was harmless.

Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were previously articulated in
Mr. Zizumbo’s Appellant’s Brief.

They need not be repeated in this Reply Brief, but are

incorporated herein by reference thereto.
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ISSUES1
I.

Did the State commit prosecutorial misconduct amounting to fundamental error by
misrepresenting the evidence and appealing to the passions and prejudices of the jury?

II.

Did the district court abuse its discretion when it imposed, upon Mr. Zizumbo, unified
sentences of fifteen years, with three years fixed, for his convictions for lewd conduct and
sexual abuse?

1

Mr. Zizumbo will not be addressing Issue II in the Reply Brief because the State’s argument on
the issue is unremarkable.
2

ARGUMENT
I.
The State Committed Prosecutorial Misconduct Amounting To Fundamental Error By
Misrepresenting The Evidence And Appealing To The Passions And Prejudices Of The Jury
The State has asserted that the prosecution did not commit prosecutorial misconduct
because using the term “promiscuous” to describe a child’s reputation for engaging other
children in limited sexualized touching and kissing a couple boys was entirely proper.
(Resp. Brief, pp.12-16.) Mr. Zizumbo asserts that the State’s attempt to alter the meaning of the
word “promiscuous” is disingenuous. Promiscuous is a word of common parlance and it is
understood to describe individuals that engage in sexual intercourse with multiple individuals. It
is not a legal term of art and attempts to alter the rational meaning of the word by comparing it to
Idaho statues is merely an attempt to confuse the issue. None of the statutes cited to by the State
define “promiscuous” and they provide little, if any, assistance in understanding what the jury
would understand the meaning of the word to be. (Resp. Brief, p.16 (citing I.C. §§ 18-1506(4)
and 18-1507(e).) Despite the State’s arguments to the otherwise, it is not irrational for a word to
be understood by its common, plain, and ordinary meaning. Simply, it is shocking to represent
that a child engaging in sexual touching, not amounting to intercourse, and kissing peers or little
boys in the neighborhood is promiscuous. It is clear from the record that Mr. Zizumbo did not
ever refer to K.B. as “promiscuous.” (See State’s Ex. 4.) Asserting that he did is an offensive
misrepresentation of Mr. Zizumbo’s actual statements. The prosecution’s use of the term was
inflammatory and amounted to a clear attempt to appeal to the emotions, passions, and prejudices
of the jury.
Next, the State asserts that it was a strategic decision on the part of counsel to not object
to the inappropriate statements made by the prosecutor which mischaracterized Mr. Zizumbo’s
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statements during a police interview. (Resp. Brief, p.18.) The State argued that because defense
counsel wanted the jury to evaluate the interview from a different perspective than the
prosecutor, objecting would “give the impression that defense counsel did not want the jury to
look at the interview.”

(Resp. Brief, p.18.)

This argument is specious.

Objecting to a

mischaracterization of what was said in the interview would not lead the jury to believe that
defense counsel did not want them to consider the interview, but that it should be considered
accurately. The State has not pointed to any example in closing argument where defense counsel
attempted to have the jury consider the interview based upon misstatements or
mischaracterizations of what occurred during the interview. Only if that had occurred, could the
State’s argument have any plausibility. As only then, would Mr. Zizumbo gain anything from
trying to insure that the jury didn’t look to the actual contents of the interview, but to the
misrepresentations of what it may have shown if it had occurred as either the prosecution or
defense counsel attempted to incorrectly portray. As stated in the Appellant’s Brief, Defense
counsel gains no benefit or advantage by allowing the prosecutor—who occupies an official
position that necessarily leads jurors to give more credence to her statements—to misrepresent
evidence to the jury. See State v. Irwin, 9 Idaho 35, __, 70 P. 608, 610 (1903). No “reasonable
trial strategist” would elect not to object to misconduct which appeals to the emotions, passions,
and prejudices of the jury and misstates the evidence. See State v. Sutton, 151 Idaho 161, 167-68
(Ct. App. 2011). Allowing the prosecutor to make incorrect and inflammatory statements could
be of no benefit to Mr. Zizumbo and, as a result, could not have been a strategic decision on the
part of defense counsel.
Finally, the State has asserted that any error is harmless because the jury was provided
with the exhibit and could determine, on their own, what was said during the interview. (Resp.
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Brief, p.20.) While Mr. Zizumbo agrees that the exhibit was provided to the jury, he maintains
that this was insufficient to remedy the harm caused by the prosecutorial misconduct. The
State’s argument encourages this Court to find that there can never be prosecutorial misconduct
by means of appealing to the emotions, passions, and prejudices of the jury. In every case, the
jury has been provided with the evidence. In every case, they could, theoretically, make a
decision as to guilt or innocence based solely on the evidence. However, it is plausible, and in
some cases likely, that the prosecutor’s appeals to the emotions, passions, and prejudices of the
jury affected the outcome of the trial.
The case at hand is one in which there is a reasonable possibility that the prosecutor’s
misconduct at closing affected the outcome of the trial. See State v. Perry, 150 Idaho 209, 226
(2010).

The prosecutor’s closing arguments misstated evidence and the arguments were

inflammatory. The use of the word “promiscuous” was intended to elicit a response of disgust
and sympathy from the jury by attempting to portray Mr. Zizumbo as a person that would resort
to slandering a child. Hearing that a defendant has accused a young child of having sexual
intercourse with multiple partners is undeniably repulsive to a jury and highly prejudicial to the
defense; unfairly so, when that information is patently false. This prejudice was only increased
when the prosecutor, in the same sentence, also misrepresented other statements made by
Mr. Zizumbo, again portraying him in an inaccurate, negative light. As such, Mr. Zizumbo
maintains that the prosecutorial misconduct amounted to fundamental error.

5

CONCLUSION
Mr. Zizumbo respectfully requests that his judgment of conviction be vacated and his
case remanded for further proceedings. Alternatively, he requests that this Court reduce his
sentence as it deems appropriate. Alternatively, he requests that his case be remanded to the
district court for a new sentencing hearing.
DATED this 26th day of October, 2018.

/s/ Elizabeth Ann Allred
ELIZABETH ANN ALLRED
Deputy State Appellate Public Defender
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DEPUTY ATTORNEY GENERAL
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/s/ Evan A. Smith
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Administrative Assistant
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